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RECENT JAG OPINIONS 


AUTHORITY OF THE SECRETARY OF THE NAVY TO ISSUE A 
CHANGE TO NAVY REGULATIONS—Express Approval of the 
President Unnecessary—Express Approval of the Secretary or 
Deputy Secretary of Defense Unnecessary. 


@ In a memorandum for the Secretary of the Navy, 
the Judge Advocate General expressed the opinion that 
the Secretary of the Navy may legally issue a change 
in Navy Regulations for or by direction of the Presi- 
dent without obtaining the express approval of the 
President, the Secretary of Defense, or the Deputy 
Secretary of Defense, in the absence of instructions of 
any of the latter to the contrary. The opinion stated: 

“In the early days of our government, the statutes 
required that regulations for both the Army and Navy 
be sanctioned or approved by Congress. These early 
statutes usually required Presidential approval of the 
regulations prior to transmittal to Congress. As time 
went on, and after Congress had enacted more specific 
legislation relating to the ‘land and naval forces,’ the 
requirement of Congressional approval of the regula- 
tions was omitted in the reenactment of statutes relating 
to Army and Navy regulations. 

“Unfortunately, a legislative ‘freak’—a legislative 
‘remnant’ of earliest laws on the subject—apparently 
has plagued the Navy. Whereas, the current Army and 
Air Force statutes merely state that the ‘President may 
prescribe regulations’ for those departments—after 
omitting the earlier phrase requiring Congressional 
action—the Navy statute (10 USC 6011) goes on to 
state that Navy Regulations ‘shall be issued by the 
Secretary of the Navy with the approval of the Presi- 
dent.’ More so than in the case of the Army and Air 
Force statutes, the wording of the Navy statute appears, 
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to be a legislative ‘hangover’ of earlier statutes which, 
in substance, directed ‘the Secretary of the Navy 
(Army), with the approval of the President, to prepare 
Navy (Army) Regulations for transmittal to Congress 
for approval.’ 

“In any event, the Secretary of War (Army) has con- 
sistently acted as the ‘alter ego’ of the President (sign- 
ing ‘for’ or ‘by direction’ of the President) in the matter 
of prescribing Army regulations, and also in the case of 
other statutes. Based on opinions of the Navy Judge 
Advocate General that the Navy statute in question re- 
quired the personal approval of the President, however, 
the Navy has never applied the ‘alter ego’ principle. 
(The ‘alter ego’ principle is merely a shorthand rendi- 
tion of a rule well established by court decisions, con- 
cerning delegation of administrative functions, that the 
act of the head of a department is preswmed in law to 
be the act of the President.) Contrary to Army prac- 
tice, the Navy Department has evidenced a reluctance 
in the past to apply this ‘alter ego’ principle in connec- 
tion with the administration of many statutes vesting 
certain authority, literally, ‘in the President’; and par- 
ticularly in the case of the statute concerning Navy 
Regulations. 

“As a result, amendatory legislation has sometimes 
been obtained by the Navy in the past in order to au- 
thorize the Secretary of the Navy to act for the Presi- 
dent. The same necessity apparently has not existed in 
the case of many similar statutes relating to the Army 
because of the application of the ‘alter ego’ principle. 

“As the result of the time-consuming and laborious 
explorations needed to arrive at a conclusion that a 


(Continued on page 15) 
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RETIREMENT AND THE LAW 


A Legal Check List for Naval Officers 
BY LT DAVID M. CLINARD, USNR* 
AND 
LT JAMES A. FOLTZ III, USNR** 


N ONE SENSE retirement is simply a con- 

tinuation of life in the Navy—the final stage 
ina complete naval career. Yet the most arrest- 
ing fact about retirement is not its similarity 
to active duty, but its disruptive effect on the 
officer who faces it. This article attempts to 
emphasize the pattern of legal problems which 
will confront the retiring officer and to urge 
him to study his “estate plan” as an integrated 
whole. 

It is much easier to continue to think of re- 
tirement as something existing in the indefinite 
future than to come to grips with its many 
complicated aspects. True, retirement is not an 
immediate problem for most junior officers, but 
for many relatively young captains and com- 
manders it may be nearer than they think. At 
the time this article goes to press, Congress is 
considering so-called “HUMP LEGISLATION” 
which would force retirement upon certain 
officers much earlier than is now the case. For 
those officers who are likely to be affected by 
the “HUMP BILL”, retirement has become a 
definite and pressing consideration. This article 
is, of course, intended for them, but it is 
addressed to all other officers as well—for retire- 
ment is a subject which should be of concern to 
the junior as well as senior officer. For sim- 
plicity and because of the length of this article, 
the following table is provided as an index of 
what follows: 


I—INTRODUCTION 
II—METHODS OF RETIREMENT 
A—Voluntary Retirement 
B—Disability Retirement 
C—Involuntary Retirement 
D—Retirement for Non-Regular Service 
III—CONTINGENCY OPTION ACT 
IV—POST RETIREMENT EMPLOYMENT 
A—Dual Employment Act 
B—Dual Compensation Act 
C—Forfeiture of Retired Pay While Selling to 
Government 
D—Criminal Provisions 
V—INCOME TAX 
VI—SOCIAL SECURITY 
VII—VETERANS’ ADMINISTRATION BENEFITS 


507184—59 


I—INTRODUCTION 


Amonc THE MANY uncertainties which 
diminish family security at the time of retire- 
ment, financial problems loom large. For this 
reason, this article is money-oriented in its at- 
tempt to deal with the planning adjustments 
which accompany retirement. One of the basic 
changes along this line is the loss of the “Death 
Gratuity” and “Dependency and Indemnity 
Compensation” benefits. When a member of the 
naval service dies on active duty his widow re- 
ceives a lump-sum death gratuity which may 
amount to as much as $3,000.00. If a member 
dies more than 120 days after retirement this 
benefit is lost. 

Death of an active member also leaves sur- 
vivors with a monthly “Dependency and In- 
demnity Compensation” of $112.00 plus 12% of 
the member’s basic pay at death. This benefit 
continues after retirement only if death is from 
service-connected causes. Thus, the widow of a 
Navy captain who has 30 years’ service receives 
$3,000.00 immediately and well over $200.00 a 
month for life. (See the last portion of Part 
VII below for more information on the latter 
benefit which is administered by the Veterans’ 
Administration.) The loss of such substantial 
benefits, for most naval officers, is a major finan- 
cial adjustment which unhappily coincides with 
the step down from active duty pay and allow- 
ances to retired pay. 

There are any number of Government and 
private publications which deal exhaustively 
with individual retirement problems. In addi- 
tion, there are others which discuss in some 
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detail retirement benefits generally. This 
article is certainly not intended as a substitute 
for any of these publications. The purpose here 
is to present a brief summary of the major 
problems with particular emphasis on their 
interrelationship. Frequent reference is made 
throughout the article to sources from which 
retired officers may derive more detailed in- 
formation about particular questions. 

Special attention has been devoted to “Post- 
retirement Employment Problems” in Part IV 
for the simple reason that this is apt to involve 
more dollars and cents than the other problems. 
Also, this area has recently assumed added im- 
portance because of the policing efforts referred 
to in Part IV-C below. 

There are many other less important changes 
which occur upon retirement. Entitlement to 
funeral expenses, for example, is always less 
than the active duty benefit, and there are shifts 
in travel privileges and the right to medical and 
dental care. Often benefits vary depending 
upon the manner in which one was retired. For 
example, some retired reservists are eligible for 
medical care in Naval facilities only, whereas 
others may use the facilities of any of the armed 
services. Retired officers continue to have con- 
siderable access to commissaries, exchanges, 
recreational facilities at naval installations and 
officer’s open messes. The right to make allot- 
ments out of retired pay is strictly limited to the 
payment of premiums for life insurance on the 
retired member’s life. All of these matters and 
others are discussed in the “Navy Guide for Re- 
tired and Fleet Reserve Personnel” (NavPers 
15891) and Paragraphs C-14501 and 14502 of 
the Bureau of Naval Personnel Manual. None 
of the changes mentioned in this paragraph, 
however, is central to the planning problems 
mentioned in the preceding paragraphs and the 
discussion contained in the remaining parts of 
this article. 


II—METHODS OF RETIREMENT 


A COMPLETE SUMMARY of most of the 
ground rules surrounding the various types of 
retirement is contained in the 714 pages of 
Chapter 14 of Part C of the Bureau of Naval 
Personnel Manual. This excellent condensation 
deals with voluntary, involuntary, and disability 
retirement, statutory age retirement, combat 
advancements, and other related matters. 
Although most naval officers approaching re- 
tirement are rather well versed in retirement 
laws, reading Chapter 14 can confirm or rebut 
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preconceptions and explain areas not univer. 
sally understood such as: (1) the Uniform 
Retirement Date Act provisions; (2) retired 
pay accounts; (3) advance notice required con- 
cerning applications for voluntary retirement; 


- (4) combat advancements; and (5) questions of 


status and miscellaneous benefits. 

There follows a brief summary of the prin- 
cipal provisions of the several types of retire. 
ment. It is emphasized, however, that this 
article is not primarily concerned with these 
methods of retirement nor with the mechanics 
of the retirement process itself. Rather, as 
pointed out above in Part I, the purpose is to 
survey broadly the pattern of planning con- 
siderations arising out of retirement. 


A—Voluntary Retirement 


The voluntary retirement of naval officers is 
governed by Chapter 571 of Title 10 of the U.S. 
Code. Although there are specific sections pro- 
viding for retirement upon completion of 30 and 
40 years, respectively, the practice of the Bu- 
reau of Personnel is to effect practically all vol- 
untary officer retirements under the “20 year 
section”, 10 USC 6323 (a), which states that: 

“An officer of the Navy or the Marine Corps who 

applies for retirement after completing more than 20 

years of active service, of which at least 10 years was 

service as a commissioned officer, may, in the dis- 
cretion of the President, be retired on the first day 
of any month designated by the President.” 


An officer retired under this section has his 


retired pay computed according to the following 
formula: 


(2%%) X (basic pay of retired grade) X (years 
of service) 
For example, a Navy captain with 30 years service 
or a commander with 26 years faces the following 
arithmetic on retirement: 
Captain (30 years): Monthly active duty 
basic pay (not including allowances or 








special pay) - $985. 00 

Retired pay--- 738. 75 
Commander (26 years): Monthly active 

duty basic pay (not including allowances 

ees 775. 00 

ee a ee 503. 75 


In no case may retired pay exceed 75% of 

active duty basic pay. 

In the great majority of cases these rather 
simple rules are easily applied. There are, how- 
ever, some instances in which technicalities com- 
plicate the picture. For example, an officer 
holding a permanent enlisted grade and tem- 
porary appointment in a commissioned or war- 
rant grade can be retired under section 6326 
instead of 6323 if he has 30 years active service. 
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This circumvents the restriction of the Dual 
Employment Act, which is discussed in Part 
IV-A below, unless and until the Comptroller 
General of the United States rules otherwise.* 


B—Disability Retirement 


The basic provisions of law dealing with 
retirement of members of the naval service for 
physical disability are contained in Chapter 61 
of Title 10 of the U.S. Code. These statutes are 
necessarily quite complex, and the following 
summary of the law in the area is a very general 
one. There are exceptions to almost every rule, 
but in most cases this brief outline will prove 
accurate. 

Section 1201 of Title 10 provides for the trans- 
fer of naval personnel to the disability retired 
list if the following criteria are met in individual 
cases: (1) the member has been determined 
unfit to perform his duties by reason of physical 
disability incurred while entitled to receive 
basic pay; (2) the disability is not due to inten- 
tional misconduct or willful neglect, and the 
disability was not incurred during a period of 
unauthorized absence; and (3) the disability is 
30% or more. 

Section 1202 makes provision for the transfer 
of naval personnel to the temporary disability 
retired list (TDRL) when similar criteria are 
met but when it is determined that the disability 
may be (rather than is) permanent in nature. 
Periodic physical examinations of members on 
the temporary disability retired list will be 
ordered for five years after retirement as a basis 
for a final determination as to whether or not 
the disability has become permanent. 

A member retired either for temporary or 
permanent physical disability is entitled to have 
his retired pay computed by multiplying his 
basic pay by either (1) the number of years of 
active service multiplied by 214 percent; or (2) 
the percentage of physical disability at the time 
his name is placed on the list. 

An individual who is on the temporary dis- 
ability retired list is guaranteed at least fifty 
percent of his basic pay. However, disability 
retired pay may in no case exceed seventy-five 
percent of basic pay. 

Generally speaking, if a member of the naval 
service is found to be unfit to perform the duties 
of his rank by reason of physical disability, but 
the disability is determined to be less than thirty 
percent, he is not entitled to disability retire- 
ment pay. He may, however, be separated 





1. Warrant officers are generally retired under Chapter 65 of Title 
10 with retired pay computed under Chapter 71. 


from the service for physical disability with 
severance pay computed in an amount equal to 
two month’s basic pay for each year of service, 
not to exceed two year’s basic pay. 


C—Involuntary Retirement 


Here again, the basic rules are familiar to all 
naval officers on active duty. The total com- 
missioned service limits of 20 years for lieu- 
tenant commanders, 26 years for commanders, 
30 or 31 years for captains, and the general age 
limit of 62 are set out in Chapter 573 of Title 10 
of the U.S. Code and explained in considerable 
detail in Paragraph C-14403 and C-14404 of 
the Bureau of Naval Personnel Manual. The 
retired pay of one involuntarily retired is ap- 
proximately the same as that of one voluntarily 
retired. 

Of particular significance in this area is the 
likelihood of enactment of the “Hump Legisla- 
tion” during the current session of Congress. 
As this article is being written, H.R. 4413 has 
passed the House of Representatives and may 
become the subject of Senate hearings in the 
immediate future. The best information avail- 
able indicates that a “Hump Bill” will probably 
be passed this session. 

The version which has passed the House 
would establish a system of continuation boards 
before which an officer may be brought depend- 
ing on his service history. For example, regu- 
lar Navy captains who have completed 5 years 
in the grade of captain will be eligible for con- 
sideration for such continuation. Also, com- 
manders who are not on a promotion list and 
who have twice failed of selection are eligible 
for consideration. After such categories of offi- 
cers are brought before these boards, section 
1(i) of H.R. 4413 provides that: 


“Unless sooner selected for promotion to the next 
higher rate, each officer who is considered for con- 
tinuation on the active list by a board convened under 
this section and who is not recommended for continu- 
ation in the approved report of the board, shall, not- 
withstanding any other provision of law... be 
_ retired on June 30 of the fiscal year in which the re- 
port of the board is approved or in which he com- 
pletes 20 years of total commissioned service . . .” 


The effect of the “Hump Bill’, if enacted, will 
be to bring about the involuntary retirement of 
a significant portion of Navy captains with five 
years in grade and an even greater forced retire- 
ment of commanders who have been twice 
passed over. This should make it clear that an 
unusually large number of naval officers will 
find retirement of concern in the coming fiscal 
year. 
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D—Retirement for Non-regular Service 


Under the provisions of Public Law 810 of the 
80th Congress (10 USC 1331, et. seq.) any naval 
reservist may be eligible for retired pay if he 
(1) has reached age 60; (2) has completed 20 
years of satisfactory Federal service as defined 
in 10 USC 1332; (3) has performed the last 
eight years of qualifying service as a member 
of a Reserve component of the Armed Forces; 
and (4) is not entitled to retired pay or retainer 
pay from an armed force under any other pro- 
vision of law. 

In determining the number of years of satis- 
factory Federal service which are creditable 
toward retirement under Public Law 810, 
standards established in 10 USC 1332 are em- 
ployed. For example, under those standards 
(which are reproduced at paragraph H-31304 
of the Bureau of Naval Personnel Manual) 
years of service before July 1, 1949 in the Armed 
Forces or in the Naval Reserve Force are credit- 
able. After July 1, 1949, however, years are 
considered to be “satisfactory Federal service” 
only if the individual reservist has been credited 
during that year with at least fifty points under 
the system set out in 10 USC 1332. Points are 
awarded for active service, drill periods and 
prescribed courses of instruction. 

An individual qualified under the terms of 
10 USC 1331 is entitled to receive retired pay 
at an annual rate equal to 214 percent of the 
active duty basic pay to which he would be 
entitled if he were serving on active duty in the 
highest rate satisfactorily held by him during 
his entire period of service, such percentage to 
be multiplied by the number of years which are 
creditable to him under 10 USC 1333. 

It should be noted that an officer retired under 
10 USC 1331 has, for many purposes, a status 
similar to that of a retired regular Navy officer. 
For example, an officer retiring under Public 
Law 810 is entitled to participate in the purchase 
of an annuity under the terms of the Uniformed 
Services Contingency Option Act of 1953. (See 
Part III, below.) On the other hand, the 
United States Court of Claims has recently held 
that all officers entitled to retired pay under 
10 USC 1331 are retired reserve officers and are 
therefore exempt from the operation of the Dual 
Compensation Act. (See Part IV-B, below.) 


III—UNIFORMED SERVICES CONTIN- 
GENCY OPTION ACT 


THE UNIFORMED SERVICES Contingency 
Option Act of 1953 (Chapter 73 of Title 10, U.S. 
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Code) permits a retired member of the armed 
services to receive reduced retired pay in order 
to provide an annuity for his widow or children 
after his death. The Act includes most reserv- 
ists awarded retired pay under Public Law 810 
of the 80th Congress. Because many Navy bene- 
fits are lost at the time of retirement, as has 
been pointed out in Part I above, careful con- 
sideration should be given to the election of one 
of the four available options, each of which is 
essentially a life insurance policy with the 
“premium” withheld out of retired pay. 

The four options which might be elected are 
as follows: Option 1 provides an annuity for the 
widow alone until her death or remarriage. 
Option 2 provides an annuity for the member’s 
children only. Option 3 provides an annuity 
payable to the family as a unit. That is, it is 
for the benefit of the widow and unmarried 
children under 18 but terminates on the death 
or remarriage of the widow or when all the 
children have reached 18. Option 4 may be 
elected in combination with any one of the other 
options and provides for discontinuing the re- 
ductions in retired pay if the member’s bene- 
ficiaries predecease him or otherwise become 
ineligible. Adding option 4 increases the cost 
but guards against a lifelong reduction in retired 
pay in a situation where the retired member 
outlives his beneficiaries. 

Any of the options may be elected to provide 
an annuity in the amount of one-eighth or one- 
fourth or one-half of the reduced retired pay. 

Two examples will make this discussion more 
meaningful: 


(1) Assume a Navy captain with 30 years active 
service who is fifty-two years old at retirement, is 
three years older than his wife, and whose youngest 
child at the time of retirement is fifteen. He has 
elected options 3 and 4 and his retired pay and con- 
tingency option “reduction factor” would be as fol- 
lows upon voluntary retirement if he desires his 
beneficiaries to receive ONE-HALF of his reduced 
retired pay: 

(a) Captain’s basic pay on active duty 

ee ee eee cae ee $985. 00 

(b) Retired pay after voluntary retire- 





ment (thirty years) ................ 738. 75 
(c) Amount of monthly reductions (“re- 

duction factor”) woah 95. 96 
(d) Amount of reduced retired pay..--_-_- 642. 79 
(e) Monthly annuity payable to widow 

and/or children under options three 

and four (ONE-HALF REDUCED 

RETIRED PAY) $21. 39 





(2) Assuming the same facts, the figures would be 
as follows if the captain desires to provide an an- 
nuity of ONE-FOURTH of his reduced retired pay: 


(a) 
(b) 
(c) 


(e) 
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(a) Captain’s basic pay on active duty 
emenee MUNNINR Seo et te $985. 00 
(b) Retired pay after voluntary retire- 





ment (thirty years) -..--_----_----- 738. 75 
(c) Amount of monthly reductions (“re- 

duction factor’’) 51. 34 
(d) Amount of reduced retired pay__---- 687. 41 
(e) Monthly annuity payable to widow 

and/or children under options three 

and four (ONE-FOURTH RE- 

DUCED RETIRED PAY) ---------- 171. 85 


A member may not be covered under the Act 
unless he makes an election before completing 
18 years of service creditable in computing 
basic pay. One who has elected an option may 
change or revoke it at any time before retire- 
ment but neither would be effective if the mem- 
ber retired within five years of the date such 
change or modification was executed.? 


THERE ARE TWO sets of rates under the Con- 
tingency Option Act. If a member is retired 
for disability, the reduction in his retired pay 
will be approximately 50% greater than it 
would be for non-disability retirement. Conse- 
quently, his survivors’ annuity, which is a frac- 
tion of his reduced pay, will be accordingly 
smaller. In case of disability, however, com- 
mercial life insurance would be hard to obtain. 

The best source of information on this subject 
is BUPERSINSTR 1750.1B of 29 October 1956, 
with changes 1 and 2 (10 pages). Also, the 
Rights and Benefits Officer at each naval activity 
is prepared to answer Contingency Option ques- 
tions. After these two sources have been ex- 
hausted, any remaining questions should be ad- 
dressed to the Chief of Naval Personnel. Some 
Contingency Option tax questions are answered 
by BUSANDAINSTR 5840.5 of 3 March 1954. 


IV—POST-RETIREMENT EMPLOYMENT 
PROBLEMS 


THE RETIREMENT SYSTEM which Con- 
gress has provided for members of the naval 
service is an excellent one. It would be difficult 
to match Navy retirement benefits in private 
industry or in other branches of the Govern- 
ment service. Even if a naval officer is eligible 
for maximum retired pay, however, he will re- 
ceive only 75% of the basic pay which he is 
drawing while on active duty. This being the 
case, most officers contemplating retirement are 
interested in obtaining post-retirement civilian 
employment to supplement their incomes. 
2. A modification of this rule has been written into the proposed 
“HUMP” legislation. In the event this legislation becomes law, 
those concerned with early retirement should be especially care- 


ful to make sure that information obtained about the Contingency 
Option Law is current. 





Unfortunately, there are certain legal restric- 
tions upon the types of employment in which re- 
tired naval officers may engage. These restric- 
tions can be confusing, and, if not carefully ob- 
served, can cause loss of retired pay and/or 
criminal prosecution. 

A great deal has been written in analysis of 
these legal restrictions. This article attempts 
only the briefest of summaries of the law appli- 
cable to the employment problems of retired 
naval officers, and for one who wishes to delve 
more deeply into the problem, the following 
publications are recommended: NAVEXOS 
P-1778 (9-57) “Reference Guide to Employ- 
ment Activities of Retired Naval Personnel” ; 
Califano, Limitations on the Employment of 
Retired Naval Officers, JAG Journal, November 
1957, p. 3; NavPers 15891, “Navy Guide for 
Retired and Fleet Reserve Personnel.” 

The first set of restrictions affecting the em- 
ployment of retired naval officers has to do with 
Federal civilian employment. Two principal 
statutes are applicable here which are known 
as the Dual Employment Act (5 USC 62) and 
the Dual Compensation Act (5 USC 59a). It 
should be clearly understood that these statutes 
are separate and distinct in their operation, and 
that exemption from one does not necessarily 
result in exemption from the other. 


A—Dual Employment Act 


Generally speaking, the Dual Employment 
Act prohibits retired naval officers (including 
retired warrant officers) from accepting civilian 
employment with the Federal Government. The 
prohibition, when applicable, is absolute, and 
may not be avoided by waiving acceptance of 
retired pay during the tenure of the civilian 
job. It is true that there are certain general 
exceptions to the Dual Employment Act in addi- 
tion to certain specific exceptions which allow 
employment of retired naval officers in par- 
ticular Federal positions. 

With regard to the general exceptions, the 
Dual Employment Act does not apply to: 

(1) Retired enlisted personnel, including members 
retired as enlisted persons and subsequently ad- 
vanced on the retired list to officer status. 

(2) Regular Navy officers retired by reason of 
physical disability. 

(3) Retired Reserve officers. 

It would be impossible here to enumerate all 
of those Federal positions which are individ- 
ually exempt, for one reason or another, from 
the operation of the Dual Employment Act. 
They include, for example, the employment of a 
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limited number of retired officers by the Central 
Intelligence Agency, employment in any office 
or position provided for by the Mutual Security 
Act and employment in any position in the 
National Aeronautics and Space Administration 
(NASA). A retired officer interested in em- 
ployment with a Federal agency may check with 
the personnel office of the agency to find 
whether or not the position which he has in 
mind is exempt from the Dual Employment Act. 


B—Dual Compensation Act 


The second statutory restriction which limits 
the eligibility of retired naval officers for Fed- 
eral civilian jobs is the Dual Compensation Act. 
The question of the application of this Act be- 
comes relevant to the retired naval officer only 
when, for some reason, he is exempt from the 
operation of the Dual Employment Act. In 
such cases, although the retired officer may be 
free to accept Federal employment, the com- 
bined rate of compensation which he may derive 
from that position and from his retired pay may 
be limited to $10,000 per year. Under the terms 
of the Dual Compensation Act, however, the re- 
tired officer may waive all or part of his retired 
pay so as to retain the job and bring the com- 
bined rate down to the $10,000 limit. Of course, 
if the civilian job pays more than $10,000 per 
year, he may waive his entire retired pay and 
receive the total compensation of his Federal 
position. 

As in the case of the Dual Employment Act, 
there are certain general exceptions to the Dual 
Compensation Act. The Act is not applicable 
to: 

(1) Retired Reserve officers. 
(2) Officers retired for disability incurred in com- 


bat or caused by an instrumentality of war during a 
period of hostilities. 


(3) Retired commissioned or non-commissioned 
warrant officers. (This exception became effective 1 
April 1958.) 

When applied to temporary or intermittent 
employment, the restrictions of the Dual Com- 
pensation Act are dependent upon the annual 
rate of compensation, rather than the total 
amount of compensation earned during a year. 
The rules in this area can be quite confusing, 
and the retired officer should seek expert advice 
before accepting temporary employment in a 
Federal civilian capacity. 


C—Forfeiture of Retired Pay while Selling to 
Government 


In addition to the restrictions upon Federal 
employment of retired officers, there are laws 
limiting the right of retired naval officers to 
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accept certain types of non-Governmental jobs, 
The first of these statutes (10 USC 6112(b)) 
decrees that if a retired regular naval or Marine 
Corps officer is engaged, for himself or others, 
in selling, contracting or negotiating to sel] 
naval supplies or war materials to the Depart- 
ment of the Navy, he is not entitled to draw re. 
tired pay during the period that he is go 
engaged. 

The second statute (5 USC 59c), which is ap- 
plicable to retired officers of other armed forces 
as well as to Navy and Marine Corps retired 
officers, forbids payment of retired pay to re- 
tired officers who engage in selling or contract- 
ing or negotiating to sell supplies or war mate- 
rials to any agency of the Department of De- 
fense, the Coast Guard, the Coast and Geodetic 
Survey, or the Public Health Service. 

It should be carefully noted that the restric- 
tions of the first statute are applicable to retired 
officers of the regular Navy or regular Marine 
Corps, so long as they hold their retired status, 
while the second statute is applicable only for a 
period of two years after retirement. Neither 
statute applies to retired reservists or to retired 
permanent enlisted personnel who have been 
advanced to commissioned status on the retired 
list. Both statutes apply to retired warrant 
officers. 

A recent decision of the Comptroller General 
of the United States has made it clear that the 
term “selling or contracting or negotiating to 
sell” has an extremely broad application. The 
following quotation from that decision may be 
helpful in determining the scope of the phrase: 


. activities calculated to induce the purchase of 
supplies and materials, even though the mechanical 
acts of actually consummating sales or negotiating 
sales or contracts for sales may be done by another 
person, must be viewed as coming within the scope of 
the statutes and hence as subjecting the retired officer 
concerned to the prohibition prescribed in 5 USC 59c 
er 10 USC 6112(b), as applicable in the particular 
case. That is so even though the actual purchasing 
officers be different from those with whom the retired 
officer deals if the latter in fact have the authority to 
determine, or occupy a position that would substanti- 
ally influence, the selection of the supplier or of the 
brand of supplies and materials that may be pur- 
chased. Activities undertaken to effect sale are pro- 
hibited even though no actual sale or contract may be 
made.” Comp. Gen. Decision B-137231 of January 6, 
1959. 


Further, the words “naval supplies or war 
materials” have been interpreted to include 
almost any conceivable item. There must, how- 
ever, be a tangible item involved. The statutes 
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do not restrict the furnishing of professional 
services to the Navy Department or the Depart- 
ment of Defense by retired naval officers, since 
services are not supplies or war materials within 
the accepted meaning of that term. Also, it 
should be noted that the term “Navy Depart- 
ment”, as used in the statute, includes non- 
appropriated fund activities such as Navy 
exchanges and commissaries. 

Since the Navy Department is responsible for 
insuring that it makes no payments of retired 
pay to retired officers who are engaged in selling 
activities prohibited by the two statutes dis- 
cussed above, the U.S. Navy Finance Center is 
currently addressing brief questionnaires to re- 
tired officers inquiring whether or not they are 
employed by firms engaged in selling to the 
Navy, and, if so, whether or not they are per- 
sonally involved in the selling process. 


D—Criminal Provisions 


Aside from the statutes which provide for 

forfeiture of the retired pay there are certain 
criminal statutes which must be considered. 
These statutes are extremely ambiguous and 
have been subjected to very little interpretation 
by courts or administrative bodies. The stat- 
ute most frequently referenced in this regard is 
18 USC 281 (1949). After prohibiting any of- 
ficer or employee of the United States from re- 
ceiving compensation for services rendered in 
connection with any proceeding in which the 
United States is a party, that section goes on to 
provide that: 
“Retired officers of the armed forces of the United States 
while not on active duty, shall not by reason of their 
status as such be subject to the prohibitions of this sec- 
tion. Nothing herein shall be construed to allow any re- 
tired officer. to represent any person in the sale of any- 
thing to the Government through the department in 
whose service he holds a retired status.” 

The Judge Advocate General of the Navy is 
of the opinion that, in its present form, this 
statute does not constitute a criminal prohibition 
against selling to the United States Government 
through the Navy Department on the part of 
retired naval officers and that the italicized 
sentence in the statute was intended simply to 
emphasize that retired officers are not, by the 
terms of this law, exempted from the operation 
of those statutes which provide for foreiture of 
their retired pay while they are engaged in 
selling to the Navy Department of the Depart- 
ment of Defense. 


V—FEDERAL INCOME TAX 
UNDER CURRENT Federal income tax laws 


the taxation of retired pay is determined by the 
nature of the retirement and the circumstances 
of the individual taxpayer. Retired pay re- 
ceived for non-disability retirement, such as for 
age or years of service, is includable in gross 
income. If the member has been retired for 
physical disability resulting from active service, 
the portion of retired pay computed on percent- 
age of disability is excluded from gross income 
and is omitted from “wages” reported on with- 
holding tax statements, forms W-2. 

A retired individual who is eligible for a Vet- 
erans’ Administration pension or disability com- 
pensation may waive all or part of his naval re- 
tired pay and receive instead the non-taxable 
payment from the Veterans’ Administration. 
A waiver of retired pay in favor of a Veterans’ 
Administration payment applies first to the 
non-taxable portion of disability retired pay and 
the excess, if any, is applied against the taxable 
portion. © 

In addition to the exclusion of retired pay 
computed on percentage of disability, the officer 
retired because of disability resulting from 
active service may also be entitled to exclude up 
to $100.00 per week of his otherwise taxable 
retired pay as “sick pay”. This tax benefit 
ceases when the individual reaches the age 
at which he could have retired without the 
consent of the Secretary of the Navy. The 
“retirement ages” for the various classes of 
naval personnel have recently been published in 
the JAG Journal of March 1959, p.2. This “sick 
pay” exclusion of $100.00 per week may be ap- 
plied only against payments of Navy retired 
pay, and may not be applied to retired pay re- 
ceived while employed by the Federal Govern- 
ment. In addition, the exclusion does not apply 
to non-disability retired pay even though the 
member is injured or sick and hospitalized. 

The retired naval officer may be eligible for 
a “retirement income credit” in addition to his 
other tax benefits. That is, taxable Navy re- 
tired pay qualifies for a credit of 20% of the first 
$1200.00 thereof. However, the $1200.00 must 
first be reduced by any Social Security or Rail- 
road Retirement pensions, Veterans’ Adminis- 
tration pensions (except for Veterans’ Adminis- 
tration death or disability compensation), and 
by wages in excess of $900.00, if the officer is 
under age 65, or $1200.00 if he is 65 or over and 
under 72. One should consult the publications 
listed below in order to determine whether or 
not he is qualified under the “retirement income 
credit” provisions of the income tax law. 
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FINALLY, IT SHOULD be understood that re- 
ductions in retired pay for the purchase of 
annuities under the Uniformed Services Con- 
tingency Option Act of 1953 do not reduce the 
amount of retired pay which is reportable in 
gross taxable income. 

The U.S. Navy Finance Center in Cleveland 
will withhold taxes from the taxable portion of 
retired pay and will prepare forms W-2 for the 
individual retired member. It will not, how- 
ever, make adjustments for the “sick pay exclu- 
sion” referred to above. This particular exclu- 
sion must be claimed by the taxpayer himself. 
Otherwise, retired members will compute their 
returns and claim exemptions and deductions in 
the same manner as other taxpayers. 

When detailed income tax problems arise, 
retired officers may consult the current booklet 
entitled “Federal Income Tax Information” 
(NAVEXOS P-1983), prepared by the Office of 
the Judge Advocate General. Another reliable 
source of tax information is a pamphlet entitled 
“Your Federal Income Tax”, which is published 
by the Internal Revenue Service. The advice of 
an attorney should be sought in any unusual or 
complicated situations. 


VI—SOCIAL SECURITY 


BECAUSE MILITARY PERSONNEL are now 
permanently covered under Social Security on a 
contributory basis, it is important to be aware 
of the three types of benefits, which have been 
made quite substantial by the 1958 amendment 
to the law. Retirement payments are the best 
known and are commonly referred to as “old age 
pensions”, “retirement benefits”, and so forth. 
There also are survivor’s payments which 
amount to a sizable life insurance policy from 
the Government. Thirdly, there are disability 
payments. 

Any discussion of Social Security is more 
meaningful if the reader first has in mind the 
size of the benefits which might be available. At 
age 65, for example, Social Security monthly 
retirement benefits begin to flow to a fully 
insured retiree in amounts ranging from $33.00 
a month to $127.00 a month, depending on what 
his earnings have been during the contributory 
years. When his wife becomes 65, she can begin 
to receive a benefit based on his earnings record 
and equal to 50% of his basic benefit. If she 
prefers, she may start receiving a smaller bene- 
fit at age 62. A retired officer and his wife who 
are both 65 might receive a total monthly income 
as high as $190.50 from Social Security. Maxi- 
mum survivors’ benefits can be even larger. For 
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example, a widow with two children under 18, in 
certain circumstances, might receive as much as 
$254.00 a month. 

After the flow of retirement benefits has be- 
gun, the recipient can have an earned income of 
$1,200.00 per year from other sources without 
any loss of Social Security income. If income 
is earned in excess of $1,200.00, part or all of the 
Social Security benefits are lost, depending upon 
the amount of money earned. However, the re- 
ceipt of military retired pay does not affect en- 
titlement to receive Social Security benefits. 
Thus, you may receive military retired pay and 
Social Security retirement benefits simul- 
taneously. 


BECAUSE THE 1958 changes in the law have 
increased the costs as well as the benefits of 
Social Security coverage, it might be well to note 
what the Social Security tax rates will be from 
1959 forward. The first $4800.00 of income 
(basic pay in the military) will be subject to 
Social Security taxation in accordance with the 
following gradually rising rates over the next 
10 years: 

Employee Employer 


Calendar year pays (%) pays (%) 











a nee ee eee fon 2% 2% 
1959 - een Scaesengn tac aia 2% 2% 
ene eee ee 3 3 
1963-65 __. - 3% 3% 
1966-68 ___ a 4 
peee Oe WE. 55 4% 4% 


Thus, the maximum annual contribution in 1969 
will be $216.00 payable by the employee and 
$216.00 payable by the employer. Military re- 
tired pay is not subject to Social Security 
taxation. 

The Social Security Administration does all 
the bookkeeping for insured workers and will 
furnish a statement of the account of any indi- 
vidual on request. In order to receive benefits, 
it is necessary to make application to one’s local 
Social Security Office because the commence- 
ment of benefits is not automatic. It is ad- 
visable to consult that office upon reaching age 
65 whether or not one intends to retire because 
delay in filing can cause loss of benefits. 

The examples of benefits given above indicate 
how substantial these benefits can be. Conse- 
quently, a thorough study of the Social Security 
program is in order for any officer already re- 
tired or facing retirement. There are many 


technicalities involved, though, and of course 
this brief summary will not suffice. Four 
sources of information are easily accessible: 
(1) An exhaustive fourteen page article in the 
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April 1957 JAG JOURNAL entitled “Social 
Security Coverage for Servicemen” is a com- 
plete coverage of thearea. (2) The subject has 
been brought up to date in the November 1958 
JAG Journal which points out that the 1958 
changes in the Social Security law have made no 
basic alterations in the coverage for servicemen 
but invites attention to many pitfalls. For ex- 
ample, upon retirement one’s currently insured 
status will continue after leaving the military 
service only so long as he has at least six quarters 
of coverage within the preceding three years. 
(3) Another excellent source of information is 
a small 39 page pamphlet called “Your Social 
Security”. It can be obtained from any local 
Social Security Office or the Superintendent of 
Documents, U.S. Government Printing Office, 
Washington 25, D.C. fortencents. (4) Alarge 
122 page book entitled “J. K. Lasser’s Your 
Social Security” is available commercially for 
$1.95. 


VII—VETERANS’ ADMINISTRATION 
BENEFITS 


| N ADDITION to those benefits provided by the 
Navy Department for retired officers, there are 
certain Federal benefits which are administered 
by the Veterans’ Administration for which 
retired naval personnel may be eligible. The 
Navy Department is not, of course, authorized 
to make determinations concerning entitlement 
to these benefits. The following general infor- 
mation should therefore be regarded as purely 
advisory. Retired officers may obtain more 
authoritative advice concerning Veterans’ Ad- 
ministration benefits by directing their inquiries 
to the regional Veterans’ Administration offices 
nearest their homes. There are also a number 
of publications distributed by the Veterans’ 
Administration which are helpful in answering 
questions relative to benefits. One such publica- 
tion is VA Fact Sheet IS—1 of January 1959 
which may be obtained by writing to the 
appropriate regional office. 

The principle benefits which are likely to be 
of interest to retired naval officers are: 

(1) Disability compensation—Veterans who are 
disabled by injury or disease incurred or aggravated 
by active service in line of duty during war time or 
peace time and separated under other than dishonor- 
able conditions may be entitled to monthly payments 
of disability compensation. The rates for war time 
disability compensation are higher than those pay- 
able for disabilities incurred in peace time. While it 
is true that, in order to receive Veterans’ Administra- 
tion disability compensation a retired officer must 
waive all or part of his retired pay, it is possible that 


such a waiver may be financially advantageous. Re- 
tired pay, except insofar as it is based on percentage 
of physical disability, is subject to income taxation, 
whereas Veterans’ Administration compensation or 
pensions are tax exempt. A retired officer who waives 
retired pay to receive Veterans’ Administration pay- 
ments may discontinue that arrangement at any time 
and revert to full retired pay status. 

(2) Hospitalization—A retired officer who served 
on active duty during any war or the Korean conflict 
may be eligible for hospitalization in Veterans’ Ad- 
ministration facilities. If his only service was during 
peace time, and he is receiving Veterans’ Administra- 
tion compensation or would be eligible for Veterans’ 
Administration disability compensation if he were not 
receiving retired pay from the naval service, he may 
be admitted to a Veterans’ Administration hospital 
for the care of an injury or disease which was in- 
curred or aggravated on active duty. This entitle- 
ment to Veterans’ Administration hospitalization is in 
addition to the eligibility of a retired officer for medi- 
cal care at facilities of the Armed Services. Other 
medical treatments such as domiciliary care, out- 
patient treatment, and dental care are available to 
retired officers under certain circumstances. Again, 
more detailed information may be obtained from local 
Veterans’ Administration officials. 

(3) War orphans educational assistance—Children 
between the ages of 18 and 23 of Veterans who died 
from disease or injury incurred or aggravated in line 
of duty in active service during a period of war (in- 
cluding the Korean conflict) may be eligible for up 
to 86 months of schooling at Government expense. 
Payments of as much as $110.00 per month will be 
made to the parent or guardian of a student eligible 
for benefits under this program. It is obvious that 
this Federally provided benefit will be of particular 
interest to an officer retired for physical disability. 

(4) Loans for homes, farms, or businesses—Re- 
tired officers who served during World War II and/or 
the Korean conflict or their widows may be eligible 
for Veterans’ Administration guaranteed or insured 
loans for: 

(a) the purchase, construction, or improvement of 

a home, 

(b) the purchase of a farm, farm supplies, or farm 

equipment, or 

(c) the purchase or expansion of a business. 

The deadline for filing applications for these loans 
is July 25, 1960, for World War II Veterans, and 
February 1, 1965 for Veterans of the Korean conflict. 
Interest rates on loans of this type guaranteed by the 
Veterans Administration may not exceed 4%% per 
year on the unpaid balance. 

(5) Dependency and Indemnity Compensation— 
Under the provisions of the Servicemen’s and Vet- 
erans’ Survivor Benefits Act of 1956 payments of De- 
pendency and Indemnity Compensation may be au- 
thorized for widows, unmarried children under 18 (as 
well as certain helpless children and those between 
18 and 21 if attending a Veterans’ Administration 
approved school), and certain parents of servicemen 
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or Veterans who die on or after January 1, 1957. In 
order for there to be such eligibility the cause of death 
must be either: (a) a disease or injury incurred or 
aggravated in line of duty while on active duty or 
active duty for training; or (b) an injury incurred or 
aggravated in line of duty while on inactive duty 
training; or (c) a disability otherwise compensable 
under laws administered by the Veterans’ Adminis- 
tration. For the retired officer this means generally 
that his survivors are entitled to payments of De- 
pendency and Indemnity Compensation only if the 
cause of his death was incurred or aggravated in line 
of duty while he was on active duty. 

The basic.monthly payment to which a widow is 
entitled under the Survivor Benefits Act was described 
in Part I above. Dependency and indemnity compen- 
sation payments are the same for both wartime and 
peacetime service-connected deaths. Receipt of De- 
pendency and Indemnity compensation from the Vet- 
erans’ Administration will not prevent eligible widows 
or children from receiving any death benefits to which 
they are entitled under the Social Security Act. 





CONCLUSION 


No DOUBT MORE questions have been raised 
than have been answered here. If so, the ar. 
ticle has fulfilled its purpose. It should now be 
clear to the reader that retirement involves 
more than drawing retired pay, and that it is 
a problem deserving of serious attention. The 
number of inquiries from retired members 
which are received daily in the Office of the 
Judge Advocate General concerning rights, 
benefits, and status generally are a definite in- 
dication that many officers are inadequately 
prepared for retirement. 

A reading of this article will not provide the 
necessary preparation. It is hoped, however, 
that officers approaching retirement have been 
alerted to the existence of some of the more 
troublesome questions which are likely to arise, 
and have been provided with a start toward 
their solution. 





LEGAL ASSISTANCE NOTES 


You and Your Money 


Money IS simply a medium of exchange. If a 
merchant has something you want and you have the 
necessary amount of money, you exchange your money 
for his goods—“even steven.” If you do not have the 
necessary amount of exchange, but you either want or 
need the merchandise now, then you borrow the money 
you need and make the exchange. This borrowing can 
be from the merchant himself (charge account or condi- 
tional sale), from a third party (bank, small loan com- 
pany, or individual), or from a third party who deals 
in the business of installment credit (finance company). 
Any way you work it, it is going to cost you extra ex- 
cept in case of regular monthly charge accounts. If 
you want or need the merchandise now more than the 
extra cost means to you, then by all means buy it. 

Normally when the layman thinks of borrowing 
money, he thinks of paying simple interest—say 6% 
per year. If you sign a promissory note at your bank 
or with an individual, you do usually pay simple inter- 
est—that is you borrow $1,000 for one year and repay 
$1,060 at the end of the year. You have paid the lender 
a flat 6% for using his money for a year. Most of the 
time, however, you actually pay much more than this 
simple interest. 


THE “COST” to the professional lender of lending you 
money involves many things. He has to pay for ad- 
ministration, that is interview, making out applications, 
making credit investigations, accounting, recording doc- 
uments, sending out reminders on late payment, collec- 
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tion of delinquent accounts, ete. He also may have to 
pay to get the money which he lends to you. These costs 
amount to essentially the same on each loan whether 
he lends $100 or $1,000. The small loan company then, 
as a general rule, has to get more return from fifty $100 
loans than the bank does from one $5,000 loan because 
it has cost the loan company a great deal more to make 
the fifty loans than it has cost the bank to make the 
one. This is generally why you pay more in installment 
charges to a finance company than to a bank. The fi- 
nance company usually deals with a volume of relatively 
small loans, while the bank can use the profit on a large 
loan to offset the loss on a small loan. 

Interest and finance (or installment) charges are not 
synonymous. Pure interest is the charge which a lender 
makes for the use of his money. It is regulated by law. 
Installment charges include the cost to the lender of 
lending the money and as such are not strictly “inter- 
est.” They are more often than not unregulated by law 
and may include such items as pure interest plus life 
insurance, credit reports, bookkeeping, expense, etc. 

One point that the average layman might not think 
about is that even though he is supposedly paying simple 
interest of 6% on a loan, if he is repaying in install- 
ments, he is actually paying more than 6% because he 
is not getting the use of the entire sum borrowed for the 
entire time. If you repay a loan of $120 over a period 
of 12 months at $10 per month, you only have the use 
of $120 for one month. Over the 12 month period you 
have the use of an average of about $60. 


(Continued on page 15) 
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THE DOCKSIDE COURT 
The Dockside Special Court-Martial of COMINLANT 


BY CDR MAX S. OCHSTEIN* 


N HIS ARTICLE of the same title: Captain 
| Mack K. Greenberg, U.S. Navy, introduced 
the service to a comprehensive, unique and real- 
istic proposal for “Dockside Courts”. The effi- 
ciency, economy and efficacy to be realized from 
such a Dockside Court proposal seemed to be 
apparent. It would centralize and place into the 
hands of the experienced, the technical machin- 
ery of court-martial procedures without depriv- 
ing command of its substantive responsibilities. 
It would expedite the processing of courts- 
martial, reduce the incidence of errors, and tend 
toward greater uniformity in sentences. 

The fact that this proposal constitutes a de- 
parture generally from previous and present 
practice will not, in itself, stand in its way. 
Legal rights and procedures, like our modern 
nuclear Navy, develop and evolve through ex- 
perience. The Dockside Court development and 
evolvement may well be accelerated by the 
experiences of the Commander, Mine Forces, 
U.S. Atlantic Fleet, who has been operating with 
a modified version of the Dockside Special Court 
during the past three years. His experiences 
with this Dockside Court concept has demon- 
strated that the idea is flexible, elastic and 
capable of being tailored to meet the varying 
needs of the naval establishment. A modified 
Dockside Court has worked with the Operating 
Forces. 


ESTABLISHING THE COURT 


THE FORCE COMMANDER provided for the 
establishment of a Dockside Special Court-Mar- 
tial by means of his Type Instruction. The 
Commanding Officer, U.S. Naval Minecraft 
Base, was designated the convening authority. 
Quotas for membership in the court-martial 
were set for the Type Commander, Squadron 
Commanders, the Commanding Officer of the 
Minecraft Base and other units in the Force. 
The statutory powers of Commanding Officers 
of the ships to convene courts-martial were not 





*Commander Max S. Ochstein, USNR, is presently on duty as Staff 

Legal Officer. Mine Force, U.S. Atlantic Fleet. He received his 
LLB from the Indiana Law School in 1942. He is a member of the 
Bar of the State of Indiana, of the Seventh Circuit, U.S. Court of 
Appeals, and of the U.S. Court of Military Appeals. 


1. Greenberg, The Dockside Court, JAG Journal, Dec. 1957-Jan. 
1958, p. 19. 


limited or curtailed. Commanding Officers of 
MINLANT ships were only advised of the 
“Dockside Special Court Martial” and invited 
to recommend trials by special court-martial to 
the Commanding Officer, U.S. Naval Minecraft 
Base. It was pointed out that by using this 
method of trial, shipboard officers would be 
freed for increased attention to their primary 
duties and that centralization of experience 
would reduce the incidence of error and expedite 
processing time. 

\ The original dockside court concept envisaged 
a system which would permit each commanding 
officer to appoint the court from a previously 
distributed panel of members and counsel. The 
charge sheet, and indeed, the entire record of 
trial, would be prepared by the experienced per- 
sonnel. Although this idea remained central, 
the Mine Forces were required to use a modified 
version of it. The Type Instructions directed 
that the command originating the reeommenda- 
tion for trial by special court-martial nominate 
a trial counsel for that particular case. In ad- 
dition other requirements paralled those which 
are required in recommendations for trial by 
general court-martial. The ship originating the 
recommendation for trial was required to en- 
close: (1) the charge sheets prepared as out- 
lined in paragraph 29d, MCM;; (2) a list of the 
material witnesses and their locations; (3) a 
summary of the evidence or facts supporting the 
charges or the substance of the expected testi- 
mony of the witnesses and (4) the service rec- 
ord of the accused. 


IN THE DOCKSIDE court concept, Command- 
ing Officers of the ships concerned appoint the 
Dockside Special Court and are the reviewing 
authorities of the cases referred to trial. Un- 
der this system the commanding officer does not 
lose a desirable disciplinary control and retains 
his clemency and mitigating powers in each case. 
When MINLANT was studying the Dockside 
Court, consideration was given this proposal. 
It was again concluded that modification of the 
Dockside Court concept was necessary to meet 
the needs of MINLANT. Minesweepers are 
relatively small ships. Their commanding offi- 
cers are young; their experience with military 
justice limited. Because of the small personnel 
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allowance, strong personal feelings are often 
present. An unauthorized absence offense un- 
der an austere manning level of 30 to 60 en- 
listed men creates a hardship for all hands. 
Because of these factors it was decided that 
the preferable procedure would be to have a 
single appointing authority. This authority se- 
lected was the Commanding Officer, Minecraft 
Base who, by reason of his non-transient status 
and seasoned judgment, would best perform the 
duties of “convening authority”. Experience 
of the past three years have proved that the 
rank, age and experience of the Commanding 
Officer, Minecraft Base, has been a leavening 
agent. His more frequent association with the 
review of complex special courts-martial at the 
convening authority level coupled with the more 
readily available and accessible technical as- 
sistance has also served to reduce the incidence 
of error. The choice proved to be a wise one. 


PROBLEMS 


THE MODIFIED DOCKSIDE Special Court 
has not been without problems. The chief prob- 
lem has been last minute lack of availability of 
trial counsel or members of the court—a prob- 
lem which occurs because of our “modification”. 
On several occasions, the Commanding Officer, 
Minecraft Base has had to seek greater coopera- 
tion from the force, but on each occasion, all of 
the commands within the Force anxiously 
agreed to do whatever was necessary to continue 
the Dockside Special Court. Hence, the only 
real problem which faced this court was the lack 
of availability of trial counsel and defense 
counsel certified in accordance with Article 27b, 
UCMJ. This was particularly evident in the 
trial of unusual and complex cases. 

Since the beginning of the Dockside Special 
Court in MINLANT the convening authority 
has been of the rank of Captain. During this 
period the Commanding Officers of the mine- 
sweepers and other ships in MINLANT have 
not been above the rank of Lieutenant Com- 
mander. For this reason, there was no problem 
of the recommending authority being senior to 
the convening authority—a jurisdictional prob- 
lem that might well arise in other commands 
who use a Dockside Court. 

The Mine Forces, Atlantic, have found that 
the powers or prerogatives of the command have 
not been curtailed or adversely effected by hav- 
ing the Commanding Officer, Minecraft Base, 
act as convening authority for the Dockside 
Special Court-Martial. It should be recalled 
that the use of this modified version of the Dock- 
side Special Court-Martial has been purely 
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voluntary on the part of the commanding off. 
cers. Infrequent experience with special courts. 
martial and the many refinements and changes 
which frequently occur in appellate decisions 
have doubtlessly encouraged the commanding 
officers to take full advantage of this new sys. 
tem. Retaining his statutory power to convene 
the special court-martial if he desires to exercise 
this authority, the commanding officer can con- 
vene his own special court-martial if his recom. 
mendation for trial by the dockside modified 
special court is denied. 


RESULTS 


THE TIME-CONSUMING highly technical 
load of the special court-martial stands in 
marked contrast to the simple summary court. 
Not less than five officers must give their full 
time to this special court martial duty. A single 
yeoman, already swamped with paper work, can 
quickly sink when faced with a complex court- 
martial record. These considerations have no 
doubt played a large part in the decision of the 
commanding officers of MINLANT to convene 
summary courts-martial when their recommen- 
dation for trial by the modified Dockside Special 
Court is not approved. These commanding of- 
ficers are generally grateful that they had an 
opportunity to pass their more serious and com- 
plicated cases to the Dockside Court where the 
interests of both the government and the ac- 
cused are better served. Justice has been bet- 
ter served. Disciplinary control of the com- 
manding officer has not suffered even though 
the sanction of the special court-martial has 
been centralized in another command. 

The U.S. Naval Minecraft Base has had two 
fully qualified court reporters attached to it and 
has a specially constructed courtroom available 
for trials by court-martial. These resources are 
now being used in the majority of the cases by 
the Mine Force and the trials have been tried in 
a courtroom with an atmosphere of professional 
dignity. Though the “green table” is still used 
by deployed MINLANT ships who have been 
able to try their own special courts with assist- 
ance from nearby commands, the experience 
gained by the use of the Dockside Court has in- 
creased the caliber of these trials. 


CONCLUSION 


Tus THEN IS the experience of ane segment 
of the operating forces with a modification of 
the Dockside Court concept. Many of the prin- 
ciples of referring general court-martial cases 
have, of course, been adapted to this modifica- 
tion. MINLANT’s experience of three years 
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has demonstrated that this concept should re- 
ceive the serious consideration of the naval serv- 
ice. There are insufficient naval officer-lawyers 
to equip and prepare even the largest ships with 
the necessary legally trained personnel required 
for the proper trial of the more complicated 
courts-martial. With modifications to meet the 
needs of the particular command, the Dockside 
Court will meet the requirements of the fleet 
with a minimum number of trained personnel. 
These courts will not deprive command of its 
responsibilities ; on the contrary, this necessary 
and realistic proposal will enhance command 
responsibility. Procedural difficulties will no 
longer interfere with disciplinary judgments. 
The Dockside Court—even a modified version— 
has demonstrated that it will raise the standards 
of justice, produce fewer errors in trial, relieve 
the commanding officers of burdensome paper 
work, and increase the professional standards 
of the “Navy” military justice. The Dockside 
Court concept has come of age and should be 
adopted by the fleet. 


LEGAL ASSISTANCE NOTES 
(Continued from page 12) 


WHEN YOU are seeking credit, take a look at it from 
two angles. Figure the actual dollar cost. This can 
be easily done by adding the total of all installments 
you have to pay and then subtracting the amount of 
money you have actually borrowed (or financed). The 
difference will be the actual cost to you of the credit. 
Then try translating the dollar cost (which involves 
more than pure interest) into an interest rate. One 
formula which can be used to give an approximate an- 
swer is as follows: 





2 ml 
r=p (n+1) 
r = the annual interest rate m = the number of 
payment periods in a year (12 monthly or 52 weekly 
payments); 1 = the finance cost in dollars; p = 
the amount of credit advanced; n = the total num- 
ber of installment payments you will make. 
You may be surprised to learn that in certain types of 
arrangements, you are paying a fantastic interest rate 
for money you have borrowed. 


THERE IS nothing wrong with credit—this country 
operates on it—but you should know what you are pay- 
ing for it. This knowledge might make you decide to 
wait a little longer and pay cash. 

One thought in passing—when you are looking for 
credit, shop just like you would for any other item. 
Money is a commodity just like anything else. You 
will find it available for different prices under different 
types of arrangements. Just try to be sure that you 
know what you are getting and what you are actually 
paying for it. 

LCDR NATHAN COLE, JR., USNR 
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The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 May 1959. 


LTJG Bernard A. Bridegwater, Jr. USNR, from 
ScolNavJus, Newport (under inst.) to NAS, Rota, 
Spain. 

LT Edward Y. C. Chun, USNR, from USS LOS AN- 
GELES to COM 14. 

LCDR Charles R. Davis, USN, from Naval War College 
(under inst.) to Naval War College. 

CAPT Jack C. Davis, USN, from COMNAVFORJAPAN 
to JAGO. 

LTJG John C. Echols, USNR, from ScolNavJus, New- 
port (under inst.) to NAS, Key West, Florida. 


CDR Andrew M. Egeland, USN, from COMNAV- 
MARIANAS to OPNAV. 


. JAG OPINIONS 
(Continued from page 2) 
function vested by statute in the President may prop- 
erly be delegated, and to relieve ‘much of the clerical 
work going on in the White House’, Congress enacted 
general legislation in 1950 authorizing subdelegation of 
authority vested in the President by statute. One pro- 
vision of this statute requires that authorization to act 
for the President be in ‘writing’ and ‘published in the 
Federal Register’. Another provision, however, pro- 
tects the historical resort to the ‘alter ego’ principle in 
‘any case in which an official would be preswmed in law 
to have acted by authority or direction of the President.’ 

“Insofar as the Department of Defense is concerned, 
the 1955 implementation of the 1950 Act by the Presi- 
dent (Executive Order 10621) has related primarily 
and uniquely to the Navy. (All sixteen of the statutes 
mentioned in this Executive Order, with one exception, 
relate exclusively to the Navy.) Of unique significance, 
too, is the fact that this Presidential Directive, as im- 
plemented by the Secretary of Defense (DOD Directive 
5100.9, 22 September 1955) has granted authority to 
the Secretary of the Navy or his Assistants to act for 
the President in the case of most of these statutes. But 
not in the case of the statute concerning Naval Regu- 
lations! Apparently influenced by the historical Navy 
interpretation that this statute requires action beyond 
that of the Secretary of the Navy, these Directives have 
vested authority to approve ‘alterations’ in Navy Reg- 
ulations in the Deputy Secretary of Defense. 

“Despite the above developments since 1955, and for 
the reasons set forth in the attached Memorandum, I 
have concluded that the Secretary of the Navy may 
legally issue a change in Navy Regulations for or by 
direction of the President without obtaining the express 
approval of the President, the Secretary of Defense, or 
the Deputy Secretary of Defense, in the absence of in- 
structions of any one of the latter to the contrary.” 
(JAG:00:vmp Ser: 252 of 13 January 1959). 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance and Taxation Branch Office of the Judge Advocate General 


MILITARY PERSONNEL—Service credits—Absences due to miscon- 
duct, etc.—Absences as enlisted member while holding reserve 
commission 


e Officers of the Uniformed Services may have periods 
of absence while serving on active duty credited for 
pay purposes. But a question arises regarding inactive 
service as an officer in a reserve component during the 
same period that the member (while serving on active 
duty as an enlisted man in the regular army) was absent 
because of sickness not in line of duty. It was held 
that such inactive service as an officer need not be ex- 
cluded in the determination of years of creditable service 
for basic pay used in computing retired pay. Comp. Gen. 
decision B-138125, 16 February 1959. 


MILITARY PERSONNEL—Coast Guard—Sea duty pay—Patrol 
boats 


e Coast Guard patrol boats in the 83 and 95 foot class 
which are used primarily for duty in inshore and coastal 
waters must be regarded as vessels restricted to inland 
waters within the meaning of Executive Order No. 
10168. That order precludes sea-duty pay to enlisted 
members assigned to such boats except when the vessels 
are in fact kept outside inland waters at least five per- 
cent of the time. Therefore, in the absence of authority 
to waive the application of the Executive Order or to 


remit erroneous sea-duty payments made contrary t 
regulations, discontinuance of collection action is not 
authorized. 

If the actual hours of operation of the boats cannot 
be established, a determination by the proper Coast 
Guard official having knowledge of the operating areag 
and missions outside inland waters will be acceptable 
if the determination is supported by evidence. Comp, 
Gen. decision B-124474, 20 February 1959. 


MILITARY PERSONNEL—Higher grade, etc., service—Terming 
tion—Prior to voluntary retirement 


This decision concerns naval officers who have appoint 
ments or details to offices which entitle them to a higher 
rank and pay. If, while so serving, their appointment 
or details expire or terminate in the month preceding 
the effective date of their voluntary retirement, they are 
not entitled to a continuation of the higher active-duty 
pay and allowances after the expiration or termination 
of the office. Entitlement to the higher rate cannot be 
supported in view of the Uniform Retirement Date Act 
of April 23, 1930, 5 USC 7a(A) which requires com- 
putation of retired pay at the rate of active duty pay 
as of the date of retirement. Also, any lump sum leave’ 
payment is not for computation at the higher rate or 
grade. Comp. Gen. decision B-138039, 12 February 
1959. 
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LT Leonard J. Felzenberg, USNR, from USS VALLEY 
FORGE to COM 4. 

CDR Edwin D. Ferretti, USN from COMSUBCOM- 
NELM/COMHEDSUPPACT, Napels to FAA, Wash. 
D.C. 

LT Sidney M. Franzlau, USNR, from NAVSTA NORVA 
to COM 8. 

LT Maitland G. Freed, USN, from COM 11 to NAVSTA, 
Pearl Harbor. 

LTJG Oakley C. Frost, USNR, from ScolNavJus, New- 
port (under inst.) to NTC, San Diego. 

LTJG Darrell D. Hickman, USNR, from ScolNavJus, 
Newport (under inst.) to NAS, Memphis. 

CAPT Richard J. Hogan, USN, from JAGO, to 
COMNAVFORJAP. 

LCDR William O. Miller, USN, from JAGWC, San 
Bruno to ScolNavJus, Newport. 

LTJG Glenn R. Morton, USNR, from ScolNavJus, New- 
port, (under inst.) to CNATECHTRA, NAS, 
Memphis. 

LT John H. O’Donnell, Jr., USN, from SchNavJus (un- 
der inst.) to ScholNavJus, Newport. 

LT. John N. Phillips, USNR, from JAGO to NAS, Port 
Lyautey. 
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LTJG Philip R. Placier, USNR, from ScolNavJus, New- 
port (under inst.) to Naval Missile Center, Point 
Mugu. 

CDR Ira F. Reese, USN, from NAS NORVA to NAV- 
SUPACT, London, England. 

LCDR Joseph A. Regan, USN, from COMNAYV- 
MARIANAS to RECSTA, T.I., San Francisco. 

CDR George S. H. Sharratt, Jr., USN, from JAGO, to 
Office of SecNav. 

LCDR Richard C. Smith, USNR, from NAVSTA, Subic 
Bay to NAS, Glynco, Brunswick, Ga. 

LTJG Leo J. Sullivan, III, USNR, from ScolNavJus, 
Newport, (under inst.) to NAVSTA, Kodiak, Alaska. 

LTJG Frank P. Swett, Jr., USNR, from ScolNavJus, 
Newport (under inst.) to Atlantic Reserve Fleet, 
Green Cove Springs. 

LTJG John J. Theiler, USNR, from ScolNavJus, New- 
port (under inst.) to NAF, Sigonella, Sicily. 

LT Thomas B. Underwood, USNR, from NTC, San 
Diego to ComPhibPac. 

CAPT Raymond V. Van Wolkenten, USN, from NAV- 
SUPACT, London to COMINLANT. 

LT William T. Walker, USN, from ScolNavJus, New- 
port (under inst.) to COMSUBCOMNELM/COM 
HSA Naples, Italy. 

LTJG David W. Willett, USNR, from ScolNavJus, New- 
port (under inst.) to RECSTA, San Diego. 
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